














committee is similarly inclined, I'd like to convey that sentiment to Teresa soon." In fact,

for the adjunct position, every single member of the faculty appointments committee

recommended that Wagner be hired. See Exhibit 59, App. 44-48:

Adrian Wing - "I support Teresa as an Adjunct."

Eric Andersen - "I support forwarding Teresa's name to the faculty as an Adjunct
LAWR instructor."

Peggy Smith - "Ditto."

Hubert Hovenkamp - "Me too."

N.W Hines - "I wish to join the consensus on all points."

Anybody but Wagner: Law school hires candidates with poor performance
records instead of Plaintiff

Meanwhile, according to the Deposition of Associate Dean Andersen, Steve
Moeller and Dawn Anderson were two of the three candidates selected over Plaintiff for
the part-time Adjunct job on March 22, 2007, just two months after Wagner had been one
of the three finalists for the full-time job.

While this court claims Plaintiff wishes to “elevate political views over
competence” (Order at page 6), Moeller and Anderson had performed so badly as
Adjunct Instructors in the Fall 2006 that they were not even candidates for that full-time
position.

As to Dawn Anderson, first, Exhibit 15, the 1/3/07 e-mail from Andersen
indicates: “Dawn's scores were a problem - in the low twos. ... I think they will pose a
serious problem for her viability as a candidate." (App. 3) Indeed, as Andersen testified:

"A. ... I know that I talked to her about her evaluations and what the
issues were. I believe, without any prompting from me, she said that she would
withdraw her application to become a candidate for the full-time position at that

time. ... The implication was that she didn't want to apply until she was
performing better in the classroom, the LAWR classroom. ...
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Q. You did note that her numbers would pose ... serious problem for her
viability as a candidate; is that correct?

A. Correct.

Q. Why was that?

A. Because of the fact that we would be reluctant to hire someone as a
full-time LAWR instructor who has low teaching scores in that class." (See
Exhibit 129, Andersen Dep., pp. 36-37, App. 108.)

As for Moeller, again Exhibit 15 shows: ““Steve’s and Dawn’s scores are a
problem — in the low 2’s. I spoke to Steve about his (he showed up on my office about
three minutes after he got them, and while I was still associate dean). That was important
because, although he’s not a candidate for a full-time slot, he still has another semester to
teach. He was pretty shaken up with the results of his evaluation, and I spent quite a bit
of time encouraging him to see what he could learn from them, pick himself up, and
make the next semester more successful.” (App. 3) And then Andersen adds that he was
“not surprised by Steve’s low scores.” (Id.) See also Dean Jones Dep. page 85: “He was
not doing well...”

In fact, Andersen admitted that it was not his personal position that Moeller or
Andersen was more qualified than Teresa Wagner. See Andersen Dep., p. 102, App.

113:

"Q. Is it your position that both Mr. Moeller and Ms. Andersen were more
qualified than Ms. Wagner?

A. Is it my position personally?
Q. Yes.

A No."
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And it is particularly ironic that this Court accuses Plaintiff of attempting to
elevate political views over competence in light of the student evaluation comments
Dawn Anderson received immediately prior to receiving the adjunct position which was

awarded to her in spring 2007:

Fall 2006

"One of the most frustrating classes I've ever taken." (p. 8041.)

"The instruction was very disappointing. I came to lowa because of the
writing program. This was a huge disappointment.”" (p., 8052.)

"I can't emphasize enough how disappointed in the program I was." (p.
8053.)

Are LAWR instructors given teaching lessons?" (p. 8067.)

"Not a very good instructor." (p. 8069.)

"Professor" Anderson does not deserve the title of professor. I am deeply
offended and saddened by the fact that this woman was hired by a top 25 law
school. She is highly unqualified to be teaching here." (p. 8071.) (See Exhibit
109, App. 50-62)

These complaints persisted in 2007:
Fall 2007
"Universally disliked." (p. 7915.)
"Professor's feedback and instruction were sub-par at best. ... made

students wonder if this was someone who should be teaching a writing course."
(p. 7939.)

"This course was an exercise in frustration. She gave the impression that
she had never taught before and I feel she should never teach again. It was
insulting to have her as a professor." (p. 7945.) (See Exhibit 111, App. 63-71.)
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Yet the Dean awards this Instructor, with this dismal teaching record, the full-
time teaching position over Wagner in 2008! Obviously, the Dean’s concern for
competence was not very “elevated.”

It was never plaintiff's contention that she and she alone was entitled to be
selected for the full-time LAWR position or these adjunct LAWR positions.

It is her contention that under this summary judgment record, it must be left for
the jury to determine whether the true reason for her non-selection was her politics when
there were, in fact, two full-time openings, only one of which was filled, and where, by
the admission of both associate deans in their depositions and as supported in the
documentary record, plaintiff was more qualified than at least two of the persons hired
for the adjunct positions.

It should not be for this court or Dean Jones to decide fact questions by viewing
facts favorably to defendant.

8. A reasonable college dean in receipt of this faculty recommendation and the
vague message from Assistant Dean Carlson would surely not have believed that a
First Amendment due process or equal protection right had been implicated, let alone
violated. (Opinion, pages 6-7.)

This erroneous conclusion is a direct result of the innumerable incomprehensible
“errors” of fact and law catalogued above.

A jury must decide what a reasonable law school dean would have done in this

case and whether she was on notice that Plaintiff’s politics, and thus her First

Amendment rights, had been implicated and violated.
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No governmental official, given two notices of First Amendments concerns and in
the factual context described above, should be allowed to hide behind qualified immunity
to evade legal responsibility — much less a law school dean.

Professor Bezanson testifies that faculty would not be “stupid enough to say
anything” about Plaintiff’s politics.

Professor Bezanson made another interesting and ironic statement in his
deposition which plaintiff has not previously quoted. In admitting that "at some point I
picked up someone saying she was conservative ... ." (Bezanson Dep., p. 67, attached
hereto as Supplemental Exhibit 138.) Bezanson stated, "However anybody voted,
nobody is ever stupid enough to say anything about that (Teresa's politics) in a faculty
meeting, I would think "

The McDonnell Douglas test itself is a judiciary recognition of this bluntly stated
fact by Professor Bezanson -- employers generally aren't "stupid" enough to state they are
not hiring someone because of her race, gender, politics, etc. But note Bezanson's
admission that at some point someone was, in fact, discussing Teresa Wagner's
“conservative” political views.

This court has effectively demanded that Plaintiff produce verbal and written
admissions of improper motive though every court knows what both Bezanson and the
McDonnell Douglas case made explicit: employers - and certainly not law professors —
do not openly admit they are breaking the law.

Frankly, it is remarkable in this case that there are, in fact, admissions of concerns

regarding Plaintiff’s politics prior to the faculty vote, admissions of discussions of her

politics at the vote, and a written email in the early morning hours the day after the vote
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recognizing an "undercurrent" of opposition to Teresa and specifically citing the fact that
faculty "so despised her politics."

This mosaic of facts create material issues of fact as to whether Dean Jones was
reasonable in relying on a recommendation from faculty whose very deliberations were
tainted by their discussion of Wagner’s “despised” political views.

Summary Judgment is improper when facts are in dispute, such as: What was
said? And Why was Plaintiff not hired?

In supplemental support, see Engle v. Townsley, 49 F.3d 1321, 1323-1324 (8th
Cir. 1995):

Not every immunity question can be decided on summary judgment,
however, for there may be disputed issues of material fact which prevent it.
Anderson v. Creighton, 483 U.S. 635, 641, 97 L. Ed. 2d 523, 107 S. Ct. 3034
(1987). Whether a reasonable person would know that particular conduct violates
a clearly established right may, for example, depend on the resolution of
conflicting evidence about what the surrounding circumstances were at the time
the official took the challenged action. Id. If the factual circumstances are
material to the qualified immunity analysis and remain disputed after initial
discovery, see id. at 646 n. 6, the issue cannot be resolved as a matter of law.
The test is one of "objective legal reasonableness" of the action "assessed in light
of the legal rules that were 'clearly established' at the time it was taken." Id. at 637
(quoting Harlow, 457 U.S. at 818-19).

The law is clearly established that the discharge of a public employee in
retaliation for the exercise of first amendment rights violates the constitution. Mt.
Healthy City School District Board of Education v. Doyle, 429 U.S. 274, 286-87,
S50 L. Ed. 2d 471, 97 S. Ct. 568 (1977). Townsley and Tharnish admit that Engle's
complaints to the state agency may have been protected conduct, but assert that
she has not raised an issue of fact whether they were a "substantial or motivating
factor" in her termination. If Townsley and Tharnish did not know or have reason
to know that she was the source of the complaints, her discharge would not have
violated her clearly established first amendment rights for it would not have been
taken in retaliation. The evidence as to their knowledge is in conflict.

Engle's evidence tends to show that on February 18, 1990, she made a
complaint to Dale Washam at the Department about discharge filters being
bypassed. This complaint led to an investigation of the plant. She made a second
complaint later in 1990. In the fall of 1990 she made a third complaint about the
plant's failure to implement and enforce a pre-treatment program for industry
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monitoring. This complaint led to an investigation of the plant beginning in
December 1990 which resulted in significant fines.

There is evidence to support Engle's position that Townsley and Tharnish
knew that she had been the source of the complaints. Both were aware that the
February investigation of the plant was based on a private complaint. In February,
Townsley told Washam that the city was having a personnel problem which might
be the source of the complaint. When Townsley was questioned about who was
likely the complainant, he named a golf course employee and explained that "he
and Ms. Engle were good friends." Moreover, the complaints were technical in
nature, and Engle had access to technical information. Washam states that he
suspected Townsley and Tharnish would figure out who had made the complaint
because "[Engle] would know more about the lab work and the plant than . . .
anybody else . . .." Supp. App. at A-54.

The record also contains evidence that Engle had complained to co-
workers and other supervisory people about environmental rules and regulations
being violated at the plant. For example, she had complained about, and to,
Townsley and Tharnish. Engle states in her deposition that Townsley had, on
several occasions, asked her to falsify reports and that she mentioned this to
Tharnish during a telephone conversation. She claims that Tharnish indicated that
"it would be to [her] best interest to work things out with [Townsley] . . . and do
whatever [he] told [her] to do." Supp. App. at A-16.

In this case, the objective determination whether a reasonable official
would have believed that Engle's termination was lawful in light of clearly
established first amendment law depends on the factual circumstances of the
firing. See Anderson, 483 U.S. at 642. Townsley and Tharnish contend that they
had no knowledge who had made the complaints and that Engle would have been
fired in any event for using more than one bottle with the same number during her
tests. Were this evidence undisputed, they could be entitled to qualified immunity
as a matter of law. There is, however, conflicting evidence in the record on these
issues. If Engle's evidence were believed, and all the inferences were viewed in
the light most favorable to her, a reasonable fact finder could infer that both
Townsley and Tharnish knew she had made complaints about violations at the
plant and were motivated by that knowledge when she was terminated. A
reasonable official would have known that firing Engle in such circumstances
would violate her clearly established first amendment rights. (Emphasis added.)

Here, too, the “objective determination whether a reasonable official would have
believed that” the non-selection of Wagner “was lawful in light of clearly established first

amendment law depends on the factual circumstances” of this case.
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2007):

See also Massey v. Gross, 2007 U.S. Dist. LEXIS 37622 (W.D. Wash. May 23,

The third step in the qualified immunity analysis the ultimate
determination of whether a reasonable officer in this situation could have believed
his conduct was lawful. Romero v. Kitsap County, 931 F.2d at 627. Because there
are unresolved factual issues surrounding the question as to Mr. Brooks' living
arrangements, and the purpose for which he gave plaintiffs' address as one to be
used for contacting him, this context-specific reasonableness becomes a question
for the jury. The courts have struggled with the qualified immunity analysis on the
summary judgment, when there are issues of fact relevant to the analysis. See,
Sloman v. Tadlock, 21 F.3d 1462, 1467-69 (9th Cir. 1994). While the question of
clearly established law is for the Court, it is the jury that is "best suited to
determine the reasonableness of an officer's conduct in light of the factual context
in which it takes place." Id. at 1468. The existence of a factual dispute is, of itself,
not a sufficient basis to deny summary judgment on a qualified immunity claim.
Saucier, 533 U.S. at 200. However, once the Court has concluded that plaintiff's
facts would establish a constitutional violation if proven true, and that the right
violated is clearly established, the objective reasonableness of the officer's
conduct must be determined in light of the facts of the case. Here, the facts
regarding Officer Gross' knowledge of Mr. Brooks' residence situation are yet to
be determined by the jury, and the final step of the qualified immunity analysis
must await that determination.

Here, as this court has recognized, Defendant has admitted that plaintiff's right not

to have these hiring decisions conditioned on her politics was clearly established, that

plaintiff's facts would in fact establish a constitutional violation if true, thus, "the

objective reasonableness," of Dean Jones' conduct "must be determined in light of the

facts of this case." And the facts of this case are in dispute! Therefore, as in Massey, the

“context-specific reasonableness” of Dean Jones’ actions have become “a question for

the jury.”

ITowa College of Law like Most Other Law Schools: “A ‘Liberals Only’ Hiring

Policy”

In supplement to the record, and in closing this brief, plaintiff would further

attach as Supplemental Exhibits articles which appeared in 2005 and 2006 regarding the
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gross imbalance which exists in the political affiliation of faculty at law schools
throughout this country, particularly at the highest rated law schools.
This court's opinion, with all due respect, is another symptom of this blind spot.
Every law school, including Iowa, claims to value differences of opinion, as long
as the opinion does not happen to be conservative or pro-life. See Supplemental Exhibit
135, "Leftward Leaning - a Commentary by Professor Peter Schuck" of Yale Law School
appearing in the December 2005 issue of the American Lawyer:

James Lindgren, a lawyer/sociologist at Northwestern University, has
noted that elite universities invariably claim that a diversity of viewpoints and
cultures are essential to their programs, and actively seek students, faculty, and
staff who share this commitment. In the Winter 2005 issue of Yale Law and
Policy Review, Lindgren observed that diversity-based affirmative action policies
assume "that the groups that have been discriminated against historically are the
same groups that are underrepresented in universities and further that these two
[... groups ...] would provide more viewpoint diversity if their numbers were
increased in academia."

Which group is most underrepresented among professors at the top 100
law schools that Lindgren examined? White female Republicans. But because
individuals in this particular subgroup do not fit the left-of-center academic ideal
and stereotype of women, faculties seeking gender diversity do not recruit them.
Indeed, Lindgren finds that all of the substantial underrepresentation of white
women compared to the full-time working population was among white female
Republicans ...°

> It continues; When we turn to the elite law schools, the Democratic political bias is
even more pronounced. Consider a study published this year in the Georgetown Law Journal by
Northwestern professor John McGinnis and two coauthors. Their subject was federal campaign
contributions made by law professors. Surveying the 21 schools top-ranked by U.S. News & World
Report in 2002, they identified all contributions of $200 or more in any year between 1992 and
2002. Of the 29 percent who made such contributions, fully 81 percent contributed to Democratic
candidates. (These figures turn out to be fairly good proxies for these professors' political
affiliations.)

... ateaching institution that constructs an ideologically one-sided faculty, whether
liberal or conservative, seriously abdicates its pedagogical responsibilities. Professors have a
sacred duty to their students and to each other to affirm--and also to exemplify--core academic and
intellectual values. We should convey to our students an abiding respect, even awe, for the
complexity of law in society, and we should exhibit the ideological humility that this complexity
implies. Any professors worthy of the title have strong views, of course, but they should also have
a keen sense that those views may be wrong, or based on incomplete evidence, or highly
reductive. Even if we are utterly convinced of the correctness of our positions, we should teach as
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Scott Gerber’s article, “The Radicalization of American Legal Education: Why
the Left’s Dominance is Bad for Law Schools and the Law” from News. Findlaw.com
(Exhibit 133) has similar themes and focuses specifically on viewpoint discrimination in
faculty hiring:

Books could be written about the illegality of the law faculty hiring
process ... It’s ... based on point of view. Many of the same law professors who
teach students in their First Amendment classes about the evils of “viewpoint
discrimination” practice it. Many of the same insitutions that tout tenure as a way
to encourage free thought censor it by not allowing conservative candidates who
think freely to get in the door.”

See also October 15, 2006 article "Liberal Bias Rules UNM Law School" (Exhibit
134) which includes the lines:

"The dean of the law school ... professes a commitment to diversity - but that

does not include changing the school’s strict 'liberals only' hiring policy.[emphasis
added] ... It is true, of course, that most of the nations' law schools have

predominantly liberal faculties, but under responsible leadership they do not stifle
dissent."

Here, Dean Jones did not exercise "responsible leadership" when she so blithely
dismissed the very serious charges in Dean Carlson's email (which must be seen also in
the context of her prior knowledge that Teresa had expressed concerns to Dean
Anderson) that there was an undercurrent of opposition to Teresa because the faculty so

despised her politics.

if we aren't--as if there are serious counterpositions to be entertained and explored, as if even the
truth cannot be fully apprehended until it is challenged by the best arguments that can be
marshaled against it. And although scrupulous teachers can sometimes challenge their own
deepest convictions in class, most of us need competing points of view--on our own faculties,
debated before our own students--to keep us intellectually honest and to enrich learning.
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CONCLUSION

Given the numerous and serious nature of the fact and law errors catalogued
above, and given the overwhelming factual evidence in this record of both improper
motive as well as unreasonable conduct not just by any government official but by a law
school dean, both the fact-specific legal issue of qualified immunity and the existence of
unconstitutional discrimination are no longer proper subjects for a court to resolve on

summary judgment motions.

Plaintiff Wagner respectfully asks this court to reverse its March 30, 2010 Order.
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