








Meanwhile, Dean Jones complains in her Brief: “The fact that some faculty members voiced
opinions that she should be hired, as plaintiff points out, does not answer the question of why
others did not do so, or show that the faculty acted based on Plaintiff’s political beliefs.” (/d at
3.) The truth is the opposite: Associate Dean Carlson’s e-mail that the faculty “so despise her
politics” shows the faculty acted based on Wagner’s political beliefs), the additional point
remains that the entire process over which Defendant presides violates transparency and
accountability and therefore does not pass Constitutional muster.

A. Educational Institutions Have “Deans’ Precisely For Accountability —
The Buck Must Stop Somewhere.

Why do educational institutions have Deans? Many individuals share in the running of
educational institutions. But to say everyone is responsible is to say no one is responsible. In this
case, with the law school’s inaccurate and cursory minutes from faculty meetings, the
Defendant’s argument that only faculty can authorize appointments makes hiring decision-
makers like slippery frogs: The supposedly responsible party (or parties) is conveniently elusive

and unknowable.

research assistant for Randy Bezanson); and Dawn Anderson whose poor teaching evaluations undermine
claims to success. . Wagner had more prior successful law school teaching experience than any candidate
hired i 2007, 2008 and 2009. (b) The list of applicant qualifications was also ignored. Wagner had 13 years of
"related experience" while Matt Williamson had 3. Exhibit 54, Hiring Justification Summary at 3 & 4.
Additionally, the document’s recommendation to hire Wagner as an Adjunct was not followed. Finally, with
the exception of Williamson’s creative writing degree, the reasons cited for hiring Willlamson were also true
of Wagner. (¢) Interview tapes, while made, were recycled. (d) Minutes do not record a numerical vote, nor
the names and votes of those who do vote, nor the rationale for a vote; the minutes are also maccurate.
According to Board of Regents Member Robert Donley: "The College of Law's minutes ... do not record a
numerical vote." Neither do they record: names of those voting, how they voted, and why. See Minutes,
Special Faculty Meeting, Faculty Appointments, 1/25/10. The Minutes are also inaccurate since Randy
Bezanson 1s not listed as in attendance, which 1s contradicted by the record (Bezanson Dep. at 20, 11. 17-20).
(e) Attempts to obtain faculty impressions are not part of the formal minutes (but by e mail) and such

impressions which were favorable to Wagner in this case were disregarded. See sole faculty e mail by S. Kurtz

approximately one hour after Wagner’s interview (“Great. Lets hire her.”



The buck must stop somewhere. Institutions have deans precisely to hold someone
accountable for the institution’s actions. This Court should not allow this Defendant to evade that
accountability by making a plaintiff corral every slippery frog.

B. The Record Contradicts Claim Of “Long-Standing” Practice That
Faculty Only Authorize Hiring Decisions.

Plaintiff also reminds the Court that the “long-standing practice” to which Defendant
refers in her Resistance is contradicted by the record. Defendant submits self-serving affidavits
created for this lawsuit as the sole evidence of this “longstanding practice.” However:

1. Defendant Dean Jones has produced no written policy to this effect; if the faculty
were being sued, would they not claim a long-standing practice that the Dean makes the final
hiring decision? Pointing to the following as proof:

2. Defendant Dean Jones admitted in her deposition she would play an active role in
hiring decisions in “unusual circumstances” (Plaintiff has shown her cases involved such
“unusual circumstances” since Defendant had been directly notified fwice of a potential First
Amendment violation; see below);

3. Defendant Dean Jones has a separate slot to interview candidates;

4. Defendant Dean Jones attends “job talks” by candidates;

5. Defendant Dean Jones testified about her personal perception and knowledge of
Plaintiff’s “job talk;”

6. Defendant Dean Jones signs the Hiring Justification document for the University;

7. Defendant Dean Jones authors and signs appointment letters to faculty candidates.

Why did both Associate Deans — not mere “staff members” - report to Defendant

about possible improper motive if Defendant’s position did not authorize her to do
something?



Both Associate Dean communications to Defendant Jones prove that she was in a
position to do something about the possible First Amendment violation. (That is, Associate Dean
Andersen’s report to Defendant Jones in January, 2007 regarding Wagner’s “concern” of a
political hiring decision (see Exhibit 129, Andersen Dep. at 56) and Exhibit 43, Associate Dean
Carlson’s January 26, 2007 e mail to Defendant Jones of his “worry” about a political hiring
decision.)

Also, these notices are not from “staff members” as Defendant’s Brief characterizes
them. They are from the second highest officials at the lowa College of Law — the office of the
Associate Dean.

What’s more, both Carlson and Andersen have been employed at the law school for more
than 20 years. They therefore know their colleagues.

What did Defendant Jones do when notified of a possible First Amendment
violation? Nothing.

And what did Defendant Jones do when notified by both her Associate Deans of possible
improper political considerations in this hiring action? Especially in light of her Associate
Dean’s 4:55 a.m. e-mail the morning after the meeting, that he “frankly” was worried faculty
opposed Wagner “because they so despise her politics™?

Did she talk to other faculty who attended the meeting? Did she meet with Randy
Bezanson to discuss his objections? Did she consider informing him that Wagner had been asked
a similar question during the first interview with the Faculty Appointments Committee, and had
provided a similar answer, and was not only recommended by that Committee but whose
members were “very enthusiastic about” her “candidacy for a full-time position in the LAWR
program”? Did she consider reviewing the tape of Wagner’s “job talk”? Did she attempt at least

to preserve it so others could review it? Including Wagner, a potential plaintiff?



Jones did none of the above. According to her Deposition, she believes she spoke to
Carlson about his e mail, though she never made any formal record of this conversation and
never conducted any questioning, much less an investigation, regarding the possible First
Amendment violation. (See Exhibit 127, Jones Dep. at p. 72.)

As the Court stated in Denius v. Dunlap when affirming the District Court’s denial of
qualified immunity for Dunlap, the Director of a life-skills teaching program: “[W]e believe that
a reasonable official in Dunlap’s position would, at a minimum, have made some effort to look
into the form’s legal effect ... but he chose not to conduct such a search. This was plainly
unreasonable, so the District Court was correct to deny Dunlap’s defense of qualified immunity.”
Denius, 330 F.3d 919, 928 (7th Cir. 2003)

Like the official in Dunlap, a reasonable official in Jones’ position would have “made
some effort to look into” the situation. The record shows Jones did virtually nothing.

At the very least, this inaction constitutes impermissible “disregard of clearly established
constitutional rights” or “deliberate indifference toward that violation.” See Ottman v. City of
Independence, F. 3d 751, 760-61 (8™ Cir. 2003).

See also Donovan v. Reinbold (1970, CA9 Cal), 433 F. 2d 738 (courts disfavor immunity
defenses where the plaintiff is seeking to vindicate constitutional rights) and Donovan v. Mobley
(1968, CD Ca;). 291 F. Supp. 930 (doctrine of official immunity should be narrowly confined
and sparingly used because, “in operation it can become a neat bit of judicial legerdemain, taking
away with one hand, by providing a double-dealing defense, that which is offered by the other, a

cause of action against unconstitutional state action.”)



C. The Discovery Deadline Of March 15, 2010: I) Confirms That The
Court’s Order, Based On A February 18, 2010 Deadline, Was Premature; And Ii)
Was The Extended Deadline Because Defendant Requested A Time-Consuming
Protective Order Before Producing Over 8,000 Documents Shortly Before The
Original Discovery Deadline.

Plaintiff hereby clarifies the issue of discovery deadlines and the scope of the Court’s
March 30" Order. First, as Plaintiff argued in the Brief to Support her Motion to Alter Judgment,
the Court’s March 30 Order was premature and overly broad.

The only issue before the Court during the February 8, 2010 hearing, and the only issue
addressed in Plaintiff’s Brief, was qualified immunity. Indeed, this Court’s May 11, 2010 Text

Order acknowledges this limitation: “Plaintiff moves this court to alter or amend its March 30,

2010 order granting defendant's motion for summary judgment on _qualified immunity

grounds.”

However, the Court’s order curiously exonerated the Defendant on that ground and on
every other ground raised by the case. It was therefore premature and overly broad.

The February 8, 2010 Hearing Limited the Scope

The parties clarified at the telephone hearing held on February 8, 2010 that the only issue
before the Court was that of qualified immunity. The Court confirmed that that was the only
issue it was deciding.

Plaintiff’s Brief in Opposition to Defendant’s Summary
Judgment Motion also Limited the Scope

Plaintiff again confirmed, in writing, in her Brief in opposition to Defendant’s Motion
for Summary Judgment, that qualified immunity was the only issue being addressed. (See
Memorandum of Law in Support of Resistance to Defendant's Motion for Summary Judgment,

filed 1/10/2010, page 3.)



The March 15 Discovery Deadline Is Further Proof That The Only Issue The Court Could
Properly Address On February 18 Was The Issue Of Qualified Immunity

The March 15, 2010 discovery deadline in this case is additional proof that neither the
parties nor the Court were ready for the full-scope court order issued on March 30, 2010. The
deadline for the Briefs for the February 8, 2010 hearing was February 18, 2010.  But both
parties continued discovery up until March 15, 2010. (See, for example, Exhibit 137)

Because the Court could not consider anything after February 18 for its Order, its opinion
was not based on the complete discovery record. Also, because the parties continued discovery
almost a month after the February 18 deadline, they clearly did not expect the Court’s order to
resolve every issue in the case, which order they anticipated would be issued “shortly after the
February 18, 2010 deadline.”

Plaintiff Does Not Contend She was Unable to Complete Discovery;

She contends that the Court’s Ruling was Improper in Scope and Necessarily Based on
Incomplete Discovery

Plaintiff does not take issue with the Discovery deadline. She takes issue with an Order
addressing all the ultimate issues in this case based on incomplete discovery and without notice
to the parties that it would address all issues.

The Discovery Deadline was Extended Because Defendant

Requested a Time-Consuming Protective Order, after which
Defendant Produced Over 8,000 Documents

Plaintiff further reminds the Court that the discovery deadline was extended because
Defendant requested a time-consuming protective order and then produced over 8,000
documents. This Court should not penalize Plaintiff when she was accommodating the

confidentiality requests of Defendant’s institution.
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Plaintiff was not Deposed

Plaintiff states for the record that she was not deposed during discovery. The Court’s
dismissal of her claim, therefore, does prevent Plaintiff from being fully heard.
It also obviously deprives the trier of fact of the opportunity to evaluate the credibility of all
parties in this case.

D. “Context-Specific Reasonableness” For The Purposes Of Qualified
Immunity Is A Question For The Jury.

In her Resistance, Dean Jones claims “Plaintiff argues that whether or not Carolyn Jones
acted reasonably is a question for the jury. ... To the contrary, the question of whether or not
Carolyn Jones acted reasonably under the circumstances is one for the judge to resolve as a
matter of law.” (Resistance at p. 2) However, Plaintiff repeatedly argued in her Brief that
“reasonableness” in a qualified immunity analysis is a question for the jury under certain
“circumstances” (emphasis added): that is, when underlying facts are disputed.

As the Court in Ellis v. Devig (2009 U.S. District LEXICS 54993) explained:

The 1ssue of qualified immunity is ultimately a question of law for the court to
decide ... However, the legal question of qualified immunity is frequently
intertwined with unresolved factual questions which prevent a court from ruling on
the issue of qualified immunity prior to trial. Litrell, 388 F. 3d at 584.

“Where questions of historical fact exist, the jury must resolve those questions so
that the court may make the ultimate legal determination of whether officers’ action were
objectively reasonable in light of clearly established law.” Thus, an officer moving for
summary judgment on the basis of qualified immunity “must demonstrate that no
material issues of fact remain as to whether [his] actions were objectively reasonable in
light of the law and the information [he] possesses at the time of his actions."

Id. (denying qualified immunity because of “numerous unresolved factual questions” and
genuine issues of material fact regarding the objective reasonableness of the officers’ conduct

and whether reasonable officers in the same position would have known the conduct violated

rights).
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In this case, Dean Jones was notified twice of a potential First Amendment violation:
before Plaintiff’s interview and then within 24 hours of the faculty’s rejection of Plaintiff (see
above regarding Associate Dean communications).

Given these notices — the information available to Defendant - and their factual context -
provided in detail in footnote one of Plaintiff’s Brief to Support her Motion to Alter Judgment —
to wit:

That both current and former faculty express hostility toward Plaintiff’s political views in
academic and casual writings; that the law school has only one Republican out of fifty faculty
members; that the overt political views of the candidate hired in place of Plaintiff were in
complete conformity with faculty; that faculty checked out Plaintiff’s political writings from the
law library during the application process; that the professor to oppose Plaintiff’s appointment is
her ideological opposite and admitted Plaintiff’s politics were discussed at the meeting where she
was rejected) and that the following factual questions remain unresolved and in dispute:

1) WHAT Plaintiff said during her interview, the recording of which Defendant
conveniently destroyed, and

2) WHY faculty and the Dean rejected her (their state of mind) - all this makes the
current qualified immunity inquiry — that is, the reasonableness of Dean Jones’ inaction - a
“context — specific” reasonableness question for a jury, not the court.

Plaintiff Does Not Contend that She Alone was Qualified for the Openings: Plaintiff
Contends that Defendant hired candidates who were less Qualified than She Was.

Nowhere does Plaintiff contend that she alone was qualified for the position she sought.
How both opposing counsel and this Court could read this into Plaintiff’s case is a mystery.
Plaintiff contends she was as or more qualified than those hired, a common component of an

employment discrimination claim.
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Anybody but Wagner!

The credentials of those hired were so inferior to Wagner’s — including those of Stephen
Moeller, hired fresh out of law school, and those of Dawn Anderson, who received three
consecutive semesters of abysmal student evaluations but was then hired over Plaintiff - that they
support Plaintiff’s theory that Defendant would have hired “anybody but Wagner,” a theory
bolstered by Associate Dean Carlson’s e mail, that the faculty and Dean “so despise her politics,”
an intensity of emotion that could easily produce this result.

Defendant Dean Jones knew of the inexperience of both Moeller and Williamson — See
Exhibit 23, Jon Carlson e-mail to Chair of the Faculty Appointments Committee, Mark Janis,
(Carlson would prefer “more experienced Instructors”); Defendant also knew of Moeller’s
inexperience (he graduated from the law school the year before he was hired) as well as his
negative student evaluations (See Exhibit 15, where Anderson admits “he was not surprised by
Steve’s low scores.”)

All this, therefore, shows the contrary of Defendant’s assertion that, “[Defendant] acted
reasonably given the facts before her and the faculty’s recommendations.” Anyone in
Defendant’s position would and should have had serious reservations about hiring Moeller,
Williamson and Anderson, especially over Wagner, given their nonexistent, limited and
blemished teaching records, respectively.

Defendant Jones chose to ignore those facts, as well as the notices regarding Wagner’s

First Amendment rights.
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Never got a chance

Ultimately, Defendant was willing to give many candidates of inferior qualifications than
Wagner a chance to teach in the law school’s writing program: Stephen Moeller, Matt
Williamson, and Dawn Anderson.

But not Wagner. Wagner was never given a chance. Why? Because the faculty and the
Dean “so despise her politics.”

E. “1I Am Worried It May Be Humid Today Because It Rained Yesterday.”

In the above statement, the cause of today’s humidity is an inference: The speaker infers
from the fact that it rained yesterday that it may be humid outside today. The speaker expresses
this inference as a “worry.” But the statement, “it rained yesterday” is not an inference or a
worry. It is a statement of fact. The inference of humidity is made from this fact.

Similarly, Carlson’s e-mail contains both an inference (or a “worry”) and a statement of
fact: His inference is that the faculty’s hatred of Wagner’s politics caused them to reject her. The
fact from which this inference is made is: “they so despise her politics.”

Therefore, Carlson has asserted as fact that the faculty “so despise [Wagner’s] politics.”
(The following sentence has the same combined statements of fact and inference: “I am worried
she may have failed her test because she did not study last night.” (Speaker asserts as fact that
“she did not study last night.”))

Therefore, Defendant’s statement, “Carlson speculates that the faculty may despise
Plaintiff’s politics, not that he knows they do,” is simply wrong under proper grammatical
analysis. Carlson has speculated about the cause of opposition to Wagner; but, importantly, he

asserts as fact that the faculty despise her politics.
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F. The Doctrine Of Qualified Immunity Was Never Intended To Protect A
Law School Dean’s Hiring Decisions.

Finally, Plaintiff reiterates that the defense of qualified immunity is completely
inappropriate for Defendant Jones and therefore should not apply in this case.

Qualified Immunity Protects from Suit Governmental Officials Performing
Discretionary Governmental Functions for Public Health, Safety, etc.

“Underlying the qualified immunity doctrine is the desire to avoid over deterrence of
energetic law enforcement by subjecting government actors to a high risk of liability.” Rowland
v. Perry, 41 F. 3d 167 (1994) The majority of qualified immunity claimants are law enforcement
actors such as police officers, sheriffs, prison wardens, etc.

These officials must often make time-sensitive discretionary judgments for the sake of
public safety and welfare (such as arrests, road stops or booking procedures). They do not have
the luxury of time to obtain legal advice. Qualified immunity therefore protects their actions
from suit unless they have violated clearly established rights of which a reasonable person in
their position would have known. Conn v. Gabbert, 526 U.S. 286 (1999).

While employees such as school principals, state social workers and county supervisors
also raise the qualified immunity defense, they are non-legal officials who, again, must
sometimes make time-sensitive, discretionary decisions. Unless they knowingly violate the law,
they should be able to exercise such discretion without fear of being sued. See Get Away Club,
Inc. v. Coleman, 969 F. 2d 664.

The purposes of qualified immunity are simply not served in this case.

At issue is probably the most fundamental and well known right of our Constitution — the First
Amendment Right of free speech - specifically, political expression and association - and the

non-urgent hiring decision of a law school dean.
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Courts have considered in other contexts whether a firmly rooted tradition of immunity is
applicable to the type of actor involved in the case. See Murphy v. New York Racing Ass’n, 76
F. Supp. 2d 489 (S.D.N.Y. 1999). One is hard pressed to find a tradition of immunity for a law
school dean making faculty hiring decisions over the course of months and with no public health
or safety interests implicated.

The Court should not start one here.

WHEREFORE, Plaintiff Teresa Wagner respectfully asks that this court alter its Order

entered March 30, 2010, reverse summary judgment in favor of Carolyn Jones, and place this

matter on the court’s trial calendar.

KATZ, HUNTOON & FIEWEGER, P.C.

By: /s/Stephen T. Fieweger
Stephen T. Fieweger (AT0002490)
1000 - 36™ Avenue
Moline, IL 61265-7126
Telephone: 309-797-3000
Fax: 309-797-2167
E-mail: sfieweger@katzlawfirm.com

Attorneys for Plaintiff
Teresa R. Wagner
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