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The Constitution 

Article I. 

Section 1. 

All legislative Powers herein granted shall be vested in a Congress of the United 
States, which shall consist of a Senate and House of Representatives. 

Section 8. 

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and 
Excises, to pay the Debts and provide for the common Defence and general 
Welfare of the United States; but all Duties, Imposts and Excises shall be uniform 
throughout the United States; . . . 

To define and punish Piracies and Felonies committed on the high Seas, and 
Offences against the Law of Nations; 

To declare War, . . .  

To raise and support Armies, . . . 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval Forces; 

Section 9. 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when 
in Cases of Rebellion or Invasion the public Safety may require it. 

Article II. 

Section 1. 

The executive Power shall be vested in a President of the United States of 
America. . . . 
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Before he enter on the Execution of his Office, he shall take the following Oath or 
Affirmation:--"I do solemnly swear (or affirm) that I will faithfully execute the 
Office of President of the United States, and will to the best of my Ability, 
preserve, protect and defend the Constitution of the United States." 

Section 2. 

The President shall be Commander in Chief of the Army and Navy of the United 
States, and of the Militia of the several States, when called into the actual Service 
of the United States; .... 

Section 3. 

He shall from time to time give to the Congress Information of the State of the 
Union, and recommend to their Consideration such Measures as he shall judge 
necessary and expedient; he may, on extraordinary Occasions, convene both 
Houses, or either of them, and in Case of Disagreement between them, with 
Respect to the Time of Adjournment, he may adjourn them to such Time as he 
shall think proper; he shall receive Ambassadors and other public Ministers; he 
shall take Care that the Laws be faithfully executed, and shall Commission all the 
Officers of the United States. 

Bill of Rights 

Amendment IV 

The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants 
shall issue, but upon probable cause, supported by Oath or affirmation, and 
particularly describing the place to be searched, and the persons or things to be 
seized. 

Amendment V 

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual service in time of War or 
public danger; nor shall any person be subject for the same offence to be twice put 
in jeopardy of life or limb; nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use, without just 
compensation. 

Amendment VI 
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In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the State and district wherein the crime shall 
have been committed, which district shall have been previously ascertained by 
law, and to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance of Counsel for his 
defence. 

War Powers Resolution 1973 

SEC. 8. (a) Authority to introduce United States Armed Forces into hostilities or 
into situations where involvement in hostilities is clearly indicated by the 
circumstances shall not be inferred--  

(1) from any provision of law (whether or not in effect before the date of the 
enactment of this joint resolution), including any provision contained in any 
appropriation Act, unless such provision specifically authorizes the introduction 
of United States Armed Forces into hostilities or into such situations and stating 
that it is intended to constitute specific statutory authorization within the meaning 
of this joint resolution;  

Authorization for the Use of Military Force (September 18, 2001) (AUMF)  
JOINT RESOLUTION 

To authorize the use of United States Armed Forces against those responsible for the 
recent attacks launched against the United States.  

Whereas, on September 11, 2001, acts of treacherous violence were committed 
against the United States and its citizens; and  

Whereas, such acts render it both necessary and appropriate that the United States 
exercise its rights to self-defense and to protect United States citizens both at home 
and abroad; and  

Whereas, in light of the threat to the national security and foreign policy of the United 
States posed by these grave acts of violence; and  

Whereas, such acts continue to pose an unusual and extraordinary threat to the 
national security and foreign policy of the United States; and  

Whereas, the President has authority under the Constitution to take action to deter and 
prevent acts of international terrorism against the United States: Now, therefore, be it  

Resolved by the Senate and House of Representatives of the United States of 
America in Congress assembled, 
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SECTION 1. SHORT TITLE. 

This joint resolution may be cited as the `Authorization for Use of Military Force'. 

SEC. 2. AUTHORIZATION FOR USE OF UNITED STATES ARMED 
FORCES. 

(a) IN GENERAL- That the President is authorized to use all necessary and 
appropriate force against those nations, organizations, or persons he determines 
planned, authorized, committed, or aided the terrorist attacks that occurred on 
September 11, 2001, or harbored such organizations or persons, in order to 
prevent any future acts of international terrorism against the United States by such 
nations, organizations or persons. 
(b) War Powers Resolution Requirements- 

(1) SPECIFIC STATUTORY AUTHORIZATION- Consistent with 
section 8(a)(1) of the War Powers Resolution, the Congress declares that 
this section is intended to constitute specific statutory authorization within 
the meaning of section 5(b) of the War Powers Resolution. 
(2) APPLICABILITY OF OTHER REQUIREMENTS- Nothing in this 
resolution supercedes any requirement of the War Powers Resolution. 
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Questions: 
Military Tribunals. 

Precedent: 
 
Ex Parte Milligan (1866): 
Majority: 
No doctrine, involving more pernicious consequences, 
was ever invented by the wit of man than that any of 
its provisions can be suspended during any of the 
great exigencies of government. .. .  
 
But it is said that the jurisdiction is complete under 
the 'laws and usages of war.'  

 
It can serve no useful purpose to inquire what those 
laws and usages are, whence they originated, where 
found, and on whom they operate; they can never be 
applied to citizens in states which have upheld the 
authority of the government, and where the courts are 
open and their process unobstructed. . . . Congress 
could grant no such power. 
 
Martial rule can never exist where the courts are 
open, and in the proper and unobstructed exercise of 
their jurisdiction. It is also confined to the 
locality of actual war. 
 
Concurring opinion (4 person) 
. . . [The Opinion of the Court/Majority]. . . asserts 
not only that the military commission held in Indiana 
was not authorized by Congress, but that it was not in 
the power of Congress to authorize it; from which it 
may be thought to follow, that Congress has no power 
to indemnify the officers who composed the commission 
against liability in civil courts for acting as 
members of it.  
 
We cannot agree to this. . . .  
 
We think that Congress had power, though not 
exercised, to authorize the military commission which 
was held in Indiana. 
 
Congress has the power not only to raise and support 
and govern armies but to declare war. It has, 
therefore, the power to provide by law for carrying on 
war. This power necessarily extends to all legislation 
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essential to the prosecution of war with vigor and 
success, except such as interferes with the command of 
the forces and the conduct of campaigns. That power 
and duty belong to the President as commander-in-
chief. Both these powers are derived from the 
Constitution, but neither is defined by that 
instrument. Their extent must be determined by their 
nature, and by the principles of our institutions. . . 
.  
 
Ex Parte Quirin (1942) 
Opinion of the Court: 
An important incident to the conduct of war is the 
adoption of measures by the military command not only 
to repel and defeat the enemy, but to seize and 
subject to disciplinary measures those enemies who in 
their attempt to thwart or impede our military effort 
have violated the law of war. It is unnecessary for 
present purposes to determine to what extent the 
President as Commander in Chief has constitutional 
power to create military commissions without the 
support of Congressional legislation. For here 
Congress has authorized trial of offenses against the 
law of war before such commissions.. . . 
 
By universal agreement and practice the law of war 
draws a distinction between the armed forces and the 
peaceful populations of belligerent nations and also 
between those who are lawful and unlawful combatants. 
Lawful combatants are subject to capture and detention 
as prisoners of war by opposing military forces. 
Unlawful combatants are likewise subject to capture 
and detention, but in addition they are subject to 
trial and punishment by military tribunals for acts 
which render their belligerency unlawful. 
 
Citizenship in the United States of an enemy 
belligerent does not relieve him from the consequences 
of a belligerency which is unlawful because in 
violation of the law of war. 
 
. . . the offenders were outside the constitutional 
guaranty of trial by jury, not because they were 
aliens but only because they had violated the law of 
war . . . 
 
[Hague Convention 1907; provisions incorporated in the 
Geneva Conventions: 
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Article 1. 
The laws, rights, and duties of war apply not only to 
armies, but also to militia and volunteer corps 
fulfilling the following conditions:  
 

To be commanded by a person responsible for his 
subordinates;  
 
To have a fixed distinctive emblem recognizable at a 
distance; 
 
To carry arms openly; and  
 
To conduct their operations in accordance with the 
laws and customs of war. ] 

 
 
Hamdi v. Rumsfeld (2004) (regarding detention of 
“enemy combatant” who is also an American citizen) 
 
[Background law: 18 U.S.C. § 4001 (a): "no citizen 
shall be imprisoned or otherwise detained by the 
United States except pursuant to An Act of Congress."  
Enacted in 1971.] 
 
Plurality (O’Connor):  
We conclude that detention of individuals falling into 
the limited category we are considering ["enemy 
combatant"], for the duration of the particular 
conflict in which they were captured, is so 
fundamental and accepted an incident to war as to be 
an exercise of the "necessary and appropriate force" 
Congress has authorized the President to use.  The 
capture and detention of lawful combatants and the 
capture, detention, and trial of unlawful combatants, 
by "universal agreement and practice," are "important 
incidents of war." 
 
DP 
... a citizen-detainee seeking to challenge his 
classification as an enemy combatant must receive 
notice of the factual basis for his classification, 
and a fair opportunity to rebut the Government's 
factual assertions before a neutral decision maker. 
 
At the same time, the exigencies of the circumstances 
may demand that, aside from these core elements, enemy 
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combatant proceedings may be tailored to alleviate 
their uncommon potential to burden the Executive at 
the time of ongoing conflict.  Hearsay, for example, 
may need to be accepted as the most reliable available 
evidence from the Government in such a proceeding.  
Likewise, the Constitution would not be offended by 
the presumption in favor of the Government's evidence, 
so long as that presumption remained a rebuttable one 
and fair opportunity for rebuttal were provided. 
 
There remains the possibility that the standards we 
have articulated could be met by an appropriately 
authorized and properly constituted military tribunal. 
 
Dissenting, Souter: 
[The Authorization for the Use of Military Force] was 
adopted one week after the attacks of September 11, 
2001; it naturally speaks some generality, but its 
focus is clear, and that is on the use of military 
power.  It is fairly read to authorize the use of 
armies and weapons, whether against armies or 
individual terrorists.  But... it never so much as 
uses the word detention, and there is no reason to 
think Congress might have perceived any need to 
augment executive power to deal with dangerous 
citizens within the United States.... 
 
 
Hamdan v. Rumsfeld (2006) 
 
[Additional background law:  
Article 21 of the Uniform Code of Military Justice:  
The jurisdiction [of] courts-martial shall not be 
construed as depriving military commissions... of 
concurrent jurisdiction in respect of offenses or 
offenses that by statute or by the law of war may be 
tried by such... commissions."  10 U.S.C. § 821. 
 
Article 36 of the Uniform Code of Military Justice:  
(a) the procedure, including notes of proof, in cases 
before courts-martial, courts of inquiry, military 
commissions, and other military tribunals may be 
prescribed by the President by regulations which 
shall, so far as he considers practicable, applied the 
principles of law and the Rules of Evidence generally 
recognized in the trial of criminal cases in the 
United States District Courts, but which may not be 
contrary to or inconsistent with this chapter. 
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(b) All rules and regulations made under this article 
shall be uniform in so far as practicable and shall be 
reported to Congress. 
 
Geneva Convention (1949); “Common Article”3: 
In the case of armed conflict not of an international 
character occurring in the territory of one of the 
High Contracting Parties, each Party to the conflict 
shall be bound to apply, as a minimum, the following 
provisions:  
 
(1) Persons taking no active part in the hostilities, 
including members of armed forces who have laid down 
their arms and those placed hors de combat by 
sickness, wounds, detention, or any other cause, shall 
in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion 
or faith, sex, birth or wealth, or any other similar 
criteria. To this end the following acts are and shall 
remain prohibited at any time and in any place 
whatsoever with respect to the above-mentioned 
persons:  
(a) violence to life and person, in particular murder 
of all kinds, mutilation, cruel treatment and 
torture;  
(b) taking of hostages;  
(c) outrages upon personal dignity, in particular, 
humiliating and degrading treatment;  
(d) the passing of sentences and the carrying out of 
executions without previous judgment pronounced by a 
regularly constituted court affording all the 
judicial guarantees which are recognized as 
indispensable by civilized peoples.  

  
 
 
Majority (Stevens): 
The Quirin court recognized that Congress had simply 
preserved what power, under the Constitution and the 
common law of war, the President had . . .  to convene 
military commissions -- with the express condition 
that the President and those under his command comply 
with the law of war.... [There is] nothing in the text 
or legislative history Of the AUMF even hinting that 
Congress intended to expand or alter the authorization 
set forth in Article 21 Uniform Code of Military 
Justice.” 
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DP 
[under the President's order] the accused and his 
civilian counsel may be excluded from, and precluded 
from ever learning what evidence was presented during, 
any part of the proceeding that either the Appointing 
Authority or the presiding officer decides to "close."  
Grounds for such closure "include the protection of 
information classified or classifiable...; information 
protected by law or rule from unauthorized disclosure; 
the physical safety of participants in Commission 
proceedings, including prospective witnesses; 
intelligence and law enforcement sources, methods, or 
activities; and other national security interests."  
Appointed military defense counsel must be privy to 
these closed sessions, but may, at the presiding 
officer's discretion, be forbidden to reveal to his or 
her client what took place therein. 
 
Another striking feature of the rules governing 
Hamdan’s commission is that they permit the admission 
of any evidence that, in the opinion of the presiding 
officer, "would have probative value to a reasonable 
person."... 
 
Nothing in the record before us demonstrates that it 
would be impracticable to apply court-martial rules in 
this case.... 
 
That the Government has a compelling interest in 
denying Hamdan access to certain sensitive information 
is not doubted.  But, at least absent express 
statutory provision to the contrary, information used 
to convict a person of a crime must be disclosed to 
him. 
 
 
Thomas (with Scalia and Alito), dissenting. 
 
Although the court concedes the legitimacy of the 
President's use of military commissions in certain 
circumstances, it suggests that the Authorization For 
the Use of Military Force has no bearing on the scope 
of the President's power to utilize military 
commissions in the present conflict.... Congressional 
authorization for military commissions pertaining to 
the instant conflict derives not only from article 21, 
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but also from the more recent, and broader, 
authorization contained in the AUMF. 
 
Far from constraining thePresident’s authority, 
Article 36 recognizes the President’s prerogative to 
depart from the procedures applicable in criminal 
cases whenever he alone does not deem such procedures 
“practicable.” While the procedural regulations 
promulgated by the Executive must not be “contrary to” 
the UCMJ, only a few provisions of the UCMJ mention 
“military commissions,” and there is no suggestion 
that the procedures to be employed by Hamdan’s 
commission implicate any of those provisions. . . . 
 
There is no indication that the UCMJ was intended to 
require uniformity in procedure between courts-martial 
and military commissions, tribunals that the UCMJ 
itself recognizes are different. To the contrary, the 
UCMJ expressly recognizes that different tribunals 
will be constituted in different manners and employ 
different procedures. See 10 U. S. C. §866 (providing 
for three different types of courts-martial— general, 
special, and summary—constituted in different manners 
and employing different procedures). Thus, Article 
36(b) is best understood as establishing that, so far 
as practicable, the rules and regulations governing 
tribunals convened by the Navy must be uniform with 
the rules and regulations governing tribunals convened 
by the Army. But, consistent with this Court’s prior 
interpretations of Article 21 and over a century of 
historical practice, it cannot be understood to 
require the President to conform the procedures 
employed by military commissions to those employed by 
courts-martial. 
 
 
The President’s interpretation of Common Article 3 is 
reasonable and should be sustained. The conflict with 
al Qaeda is international in character in the sense 
that it is occurring in various nations around the 
globe. Thus, it is also “occurring in the territory 
of” more than “one of the High Contracting Parties.” 
The Court does not dispute the President’s judgments 
respecting the nature of our conflict with al Qaeda, 
nor does it suggest that the President’s 
interpretation of Common Article 3 is implausible or 
foreclosed by the text of the treaty. Indeed, the 
Court concedes that Common Article 3 is principally 
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concerned with “furnish[ing] minimal protection to 
rebels involved in. . . a civil war,” ante, at 68, 
precisely the type of conflict the President’s 
interpretation envisions to be subject to Common 
Article 3.  
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NSA/Wiretapping 
From 18 USC 2511 
 
 (f) Nothing contained in this chapter or chapter 121 or 206 of this title, or section 705 of 
the Communications Act of 1934, shall  be deemed to affect the acquisition by the United 
States Government  of foreign intelligence information from international or foreign  
communications, or foreign intelligence activities conducted in  accordance with 
otherwise applicable Federal law involving a  foreign electronic communications system, 
utilizing a means other  than electronic surveillance as defined in section 101 of the  
Foreign Intelligence Surveillance Act of 1978, and procedures in  this chapter or chapter 
121 and the Foreign Intelligence  Surveillance Act of 1978 shall be the exclusive means 
by which  electronic surveillance, as defined in section 101 of such Act, and  the 
interception of domestic wire, oral, and electronic  communications may be conducted. 
 
(Section 101 is incorporated into the US Code as below) 
 
From 50 USC 1801 
 
(f) ''Electronic surveillance'' means -     

(1) the acquisition by an electronic, mechanical, or other  surveillance device 
of the contents of any wire or radio  communication sent by or intended to be 
received by a  particular, known United States person who is in the United  
States, if the contents are acquired by intentionally targeting  that United States 
person, under circumstances in which a  person has a reasonable expectation of 
privacy and a warrant  would be required for law enforcement purposes;  
    
(2) the acquisition by an electronic, mechanical, or other  surveillance device 
of the contents of any wire communication  to or from a person in the United 
States, without the consent  of any party thereto, if such acquisition occurs in 
the United  States, but does not include the acquisition of those  
communications of computer trespassers that would be  permissible under 
section 2511(2)(i) of title 18;     
 
(3) the intentional acquisition by an electronic, mechanical,  or other 
surveillance device of the contents of any radio  communication, under 
circumstances in which a person has a  reasonable expectation of privacy and a 
warrant would be  required for law enforcement purposes, and if both the 
sender  and all intended recipients are located within the United  States; or     
 
(4) the installation or use of an electronic, mechanical, or  other surveillance 
device in the United States for monitoring  to acquire information, other than 
from a wire or radio  communication, under circumstances in which a person 
has a reasonable expectation of privacy and a warrant would be  required for 
law enforcement purposes. 


